STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

VANEL JOCELYN AND CLAUDETTE
LAFLEUR, individually, and as
parents and natural guardi ans
for JOB JOCELYN, a m nor

Petiti oners,

VS. Case No. 05-3726N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSOCI ATI ON,

Respondent ,
and

UNI VERSITY OF M AM, d/b/a

M LLER SCHOOL COF MEDI CI NE and
PUBLI C HEALTH TRUST OF M AM -
DADE COUNTY, d/b/a JACKSON
MEMORI AL HOSPI TAL, al/k/a
JACKSON HEALTH SYSTEM

| nt ervenors.
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FI NAL SUMVARY ORDER OF DI SM SSAL

Thi s cause canme on for consideration of Respondent's Mbtion
for Sunmary Final Order, served January 24, 2006.

STATEMENT OF THE CASE

1. On Cctober 11, 2005, Vanel Jocelyn and
Cl audette Lafleur, individually, and as parents and natural
guardi ans of Job Jocelyn (Job), a minor, filed a petition

(claim with the Division of Admnistrative Hearings (DOAH) to



resol ve whether Job suffered an injury conpensabl e under the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan).

2. DOAH served the Florida Birth-Rel ated Neurol ogi ca
| njury Conpensation Association (NICA) with a copy of the claim
on Cctober 12, 2005, and on Decenber 29, 2005, follow ng an
extension of tinme within which to do so, NICAfiled its response
to the claim denied that Job suffered an injury conpensabl e
under the Plan, and requested a hearing be scheduled to resolve
the issue of conpensability. Such a hearing was duly-noticed
for June 19 and 20, 2006.

3. Inthe interim on January 24, 2006, N CA served a
Motion for Summary Final Order, pursuant to Section
120.57(1) (h), Florida Statutes.! The predicate for NICA' s notion
was its assertion that, indisputably, Job's physical inpairnent,
a left Erb's Pal sy, was caused by an injury to his left brachia
pl exis, not the brain or spinal cord; that his expressive
| anguage del ay was nost |ikely devel opnmental |y based and not
related to a birth injury; and that Job did not suffer a
substantial nental or physical inpairnment. Attached to NICA' s
notion was an affidavit of Mchael Duchowny, MD., a pediatric
neur ol ogi st, who eval uated Job on January 25, 2005.

4. Dr. Duchowny reported the results of his neurologic

eval uation, as foll ows:



NEUROCLOG CAL EXAM NATI ON reveal s Job to be
al ert cooperative and socially interactive.
He di spl ays an age appropriate |evel of
curiosity and is quite playful. H's
behavi or seened appropriate and he had a
good attention span for age. He spoke in
only single words. He knew body parts but
could not identity colors. | could not

eval uate his speech articulation. Cranial
nerve exam nation reveal ed full visual
fields to direct confrontation testing. The
pupils are 3 mmand react briskly to direct
and consensual ly presented light. Job
blinks to threat fromdirections. The
funduscopi ¢ exam nation was brief but
appeared normal. The extraocul ar novenents
are full and conjugate. Visual fields are
intact bilaterally. There are no faci al
asymmetries. The uvula is mdline. The
pharyngeal folds are symmetric. The tongue
is noist and papillated and noves well in
all directions. There is no drooling.

Mot or exam nation reveal s an obvi ous
asymmetry of the upper extremties. There
is loss of nuscle bulk at the left shoul der
and armto a | esser degree the left forearm
The hands and fingers appear symetric. Job
cannot elevate the left armnore than 10
degrees above the horizontal plane and
apparently cannot raise it over his head.

He tends to maintain a posture of adducti on,
internal rotation and flexion at the

shoul der with el bow and to a | esser degree
wrist flexion. There is slight ulnar
deviation of the left hand. He has
difficulty supinating the Il eft hand. There
is a good individual finger dexterity
bilaterally. Job can grasp a cube with

ei ther hand using fine notor coordination
and transfers readily. He tends to
repeatedly prefer the right and wll cross
the mdline. He is able to build a tower of
cubes using the right hand with the left
provi ding support. In contrast there are no
asynmmetries of strength, bulk or tone of the
| ower extremties. There is a healed

cut aneous burn scar over the dorsum of the



| eft foot. Sensory exam nation reveal ed
suspected di m nished |l eft arm novenent in
response to painful stinulation of the left
armin the C5 and C6 dermatones. Hi s hand
and refl exes are asymmetric and that the

| eft biceps and brachioradialis are trace
conpared to 2+ on the right. Triceps are
bilaterally 1+ and knee jerks and ankl e
jerks are 2+ bilaterally. Both plantar
responses are downgoi ng. The stance is
relatively narrowy based and Job wal ks in a
stabl e fashion with an obvi ous upper
extremty asymmetry of novenent. There is
decreased nuscle bulk in the nmedial scapul ar
region with mld |l eft scapular w nging. |
could not formally assess cerebel | ar

coordi nation. Neurovascul ar exam nation
reveal s no cervical, cranial or ocular
bruits and no tenperature or pul se
asynmetri es.

I n SUMMARY, Job's neurol ogi c exam nation
denonstrates findings consistent with a |eft
Erb's Pal sy involving the C5 and G roots of
t he brachial plexus. He has |eft upper
extremty and | eft shoul der atrophy and
probably | oss of sensation in the C5 and C6
dermatones. | regard the findings to be
nost |ikely permanent and agree that

surgi cal therapy would have little to offer
at this point. Job also nanifests
expressi ve | anguage delay that in al

i kelihood is devel opnentally based.

suspect that this will inprove significantly
in the future

5. Based on his neurol ogic evaluation and review of the
medi cal records, Dr. Duchowny opi ned that:

5. It is ny opinion that JOB JOCELYN
suffers fromneither a substantial nental
nor notor inpairnment originating within the
central nervous system (The centra
nervous systemis comonly understood to
mean that portion of the nervous system
consisting of the brain and spinal cord).



Rat her, his neurol ogic inpairnment originates
in the left brachial plexus and constitutes
a peripheral nerve injury. He has a left
Erb's Pal sy involving the C-5 and C-6 nerve
roots, and his deficits are the probable

| oss of sensation in the G5 and G6

dermat omes. These findings are nost |ikely
per mmnent and woul d not be consi dered
substanti al .

6. JOB al so mani fests expressive | anguage
delay that in all likelihood is

devel opnental | y based, and does not derive
fromany birth-rel ated neurol ogical injury.
| expect that this will inprove
significantly in the future. | do not
believe that this nental inpairnent is

ei ther permanent []or substantial.

7. As such, it is my opinion that JOB
JOCELYN i s not permanently and substantially
mental |y and physically inpaired due to
oxygen deprivation or mechanical injury
occurring during the course of |abor,
delivery or the i medi ate post-delivery
period in the hospital during the birth of
JOB JOCELYN.

6. On February 3, 2006, Intervenor University of M am
filed a Response in Qpposition to NICA's Mdtion for Sunmary
Final Order, noting it had not had an opportunity to obtain
di scovery on the issue of conpensability, and requested that
NI CA's notion be summarily denied. N CA s notion and the
University of Mam's response were addressed by Order of
February 13, 2006, as foll ows:

1. Ruling on Respondent's Mbdtion for
Summary Final Oder is deferred until
April 14, 2006, to accord the parties the

opportunity to conplete any discovery they
feel appropriate, and to file any further



response to Respondent's Motion for Summary
Final Order they feel nay be appropriate.
Thereafter, Respondent's notion will be
addressed wi thout further del ay.

2. Intervenor's request that Respondent's
noti on be "summarily denied" is DEN ED

Thereafter, at the University of Mam's request, ruling on
NICA's notion was deferred until May 18, 2006.2

7. On May 17, 2006, the University of Mam filed its
Response to NICA s Mition for Summary Final Oder, and on
May 19, 2006, a copy of Dr. Duchowny's deposition, taken May 2,
2006. Petitioners and the Public Health Trust did not respond
to NICA's notion, and no further evidence was offered (by
affidavit, deposition, or otherwi se) to address the issues
rai sed by NICA' s noti on.

8. Wth regard to Dr. Duchowny's deposition, it is noted
that the opinions expressed by Dr. Duchowny were whol |y
consistent with those expressed in his affidavit and report of
neur ol ogi ¢ eval uation, heretofore discussed. Briefly stated,
based on his evaluation and revi ew of the nedical records,

Dr. Duchowny opined that there was no evidence that Job suffered
an injury to the brain or spinal cord (the central nervous
systen) during birth; that the only physical inpairnment Job
evidenced was a left Erb's Palsy (which likely resulted from an
injury to the left brachial plexus during delivery); that the

only evidence of nental inpairnment was an expressive | anguage



del ay, that was |ikely developnentally based (related to brain
immaturity, as opposed to injury), and would likely inprove; and
that Job was neither substantially nentally nor substantially
physical ly inpaired.

9. Wth regard to Dr. Duchowny's opinions and the
Uni versity of Mam's position on NICA' s notion, the University
of Mam noted the followng in its response:

5. On May 2, 2006, Dr. Duchowny's
deposition was taken, wherein he reiterated
his opinion that Job did not suffer any
substantial nental inpairnment and that any
injuries suffered by Job related to the
peri pheral nervous system not the central
nervous system. . . . Dr. Duchowny also
refuted the Petitioners' allegation [in
their petition] that Job suffered from
hypoxi c i schem ¢ encephal opat hy, which he
defined as "[b]rain damage caused by | ack of
oxygen, |ack of blood supply or both."

. Dr. Duchowny testified that, although
the physi ci ans at Jackson annrlal Hospi t al
m ght have suspected that there was a
central nervous systeminjury such as
hypoxi ¢ i schem ¢ encephal opat hy, such
suspi cions were inconsistent with his
findings after his evaluation of the patient
and the records of the physical therapists
and subsequent treaters whose records he
reviewed. . . . Dr. Duchowny further
testified that, had Job sustained a brain
injury, such injury woul d have nani f ested
itself when he evaluated Job at age 2 and
woul d not manifest later in tine. . . As
no structural brain injury was found durlng
this eval uati on of Job, Dr. Duchowny was
confident that Job did not sustain any such
injury as a result of the |abor and delivery
process.



6. The University of Mam agrees with

Dr. Duchowny's determ nation that Job did
not sustain any significant neurol ogical
injuries, including hypoxic ischemc
encephal opat hy, at or around the tinme of his
birth. The Petitioners, however, maintain
[in their petition] that Job did suffer such
injuries and rely on Jackson Menori al
Hospital's nedical records as a basis for
that contention. To the extent that the
DOAH determ nes that the references in the
nmedi cal records to neurological injuries
contain any evidentiary val ue, the DOAH
should find there are genui ne issues of
material fact and elect to resolve the issue
of conpensability at the final hearing. |If,
on the other hand, the DOAH agrees wth Dr.
Duchowny that the references nerely reflect
t he physicians unconfirnmed suspicions
regardi ng Job's diagnosis and that the
evidence in the record does not otherw se
support a finding of conpensability, NI CAs
notion should be granted . .

10. The hospital records the University of M am
referenced, were attached to Dr. Duchowny's deposition and are
the only hospital records submtted in this case. O note,

t hose records consist of three consultation reports (of

Sept enber 26, 2002, Septenber 27, 2002, and Septenber 30, 2002),
whi ch reflect a diagnosis of perinatal asphyxia and
hypoxi c/i schem ¢ encephal opathy (HIE), as the likely cause of
Job's difficulties immediately following birth. As for Job's
subsequent devel opnent, there is no evidence to contradict the
opi nions of Dr. Duchowny that Job's current presentation fails
to reveal any evidence of an injury to his central nervous

systemor that Job is not substantially nmentally or physically



i npai red. Consequently, given the record, it is indisputable
that, while Job evidences sone neurol ogic inpairnment, it was not
related to a brain or spinal cord injury that occurred during

| abor, delivery, or resuscitation. Moreover, regardless of the
origin of his inpairnents, Job is not permanently and
substantially nmentally and physically inpaired. Therefore,
NICA's Mdtion for Summary Final Order is well-founded.?

§§ 120.57(1) (h), 766.302(2), and 766.309, Fla. Stat.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

12. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

13. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," nmay seek
conpensation under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensation Associ ati on,

whi ch adm nisters the Plan, has "45 days fromthe date of



service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurological injury.” 8 766.305(3), Fla. Stat.

14. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimnt, provided that the award is
approved by the admnistrative |law judge to whomthe cl ai mhas
been assigned. 8§ 766.305(6), Fla. Stat. |If, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

15. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeake the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nmechanical injury and that
the i nfant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated

neurol ogical injury as defined in s.
766. 303(2) .

10



(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm nistrative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

16. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a

mul tiple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

17. Here, indisputably, Job's neurol ogic inpairnent was
not caused by an injury to the brain or spinal cord, caused by

oxygen deprivation or nechanical injury occurring in the course

11



of Il abor, delivery, or resuscitation, and, whatever the cause,
he is not permanently and substantially nmentally and physically
i npai red. Consequently, given the provisions of Section
766.302(2), Florida Statutes, Job does not qualify for coverage

under the Plan. See also Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association v. Florida D vision of

Adm ni strative Hearings, 686 So. 2d 1349 (Fla. 1997)(The Plan is

witten in the conjunctive and can only be interpreted to
requi re both substantial mental and physical inpairnent.);

Hunmana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859 (Fla.

2d DCA 1995) ("[B]ecause the Plan . . . is a statutory substitute
for conmon law rights and liabilities, it should be strictly
construed to include only those subjects clearly enbraced within

its terns."), approved, Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association v. MKaughan, 668 So. 2d 974,

979 (Fla. 1996).
18. Wiere, as here, the administrative |aw judge

det ermi nes t hat the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent
i mrediately to the parties by registered or certified mail."
8§ 766.309(2), Fla. Stat. Such an order constitutes final agency

action subject to appellate court review. 8§ 766.311(1), Fla.

St at .

12



CONCLUSI ON

Based on the foregoing Statenent of the Case and
Concl usions of Law, it is

ORDERED t hat Respondent’'s Mdtion for Sunmmary Final Oder is
granted, and the petition for conpensation filed by
Vanel Jocelyn and O audette Lafleur, individually and as parents
and natural guardi ans of Job Jocelyn, a mnor, be and the sane
is dismssed with prejudice.

It is further ORDERED t hat the hearing schedul ed for
June 19 and 20, 2006, is cancell ed.

DONE AND ORDERED this 23rd day of My, 2006, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 23rd day of May, 2006.
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ENDNOTES

1/ Pertinent to this case, Section 120.57(1)(h), Florida
St at utes, provides:

(h) Any party to a proceeding in which an
adm ni strative | aw judge of the Division of
Adm ni strative Hearings has final order
authority may nove for a summary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the admi nistrative |aw judge
determ nes fromthe pleadi ngs, depositions,
answers to interrogatories, and adm ssi ons
on file, together with affidavits, if any,
that no genuine issue as to any materi al
fact exists and that the noving party is
entitled as a matter of law to the entry of
a final order

2/ On April 10, 2006, the University of Mam filed an Agreed
Motion to Defer Ruling on NICA's Mdtion for Summary Final Order.
That notion was addressed by Order of April 12, 2006, as
fol | ows:

ORDERED t hat Intervenor's notion is granted
and ruling on Respondent's Mbdtion for
Summary Final Order is deferred until

May 12, 2006, to accord the parties the
opportunity to conplete any discovery they
feel appropriate, and to file any further
response to Respondent's Mdtion for Sunmmary
Final Order. Thereafter, Respondent's
notion will be addressed w thout further

del ay.

On May 12, 2006, the University of Mam filed a Motion for

Ext ension of Time to Respond to NICA's Motion for Summary Fi nal
Order. That noti on was addressed by Order of May 18, 2006, as
fol |l ows:

ORDERED t hat Intervenor's notion is granted
and the parties are granted until My 17,
2006, to file any response to NICA s Mdtion
for Summary Final Order. Thereafter, NICA's
notion will be addressed w thout further

del ay.
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3/ Notably, when, as here, the "noving party presents evi dence
to support the clainmed non-exi stence of a material issue, he .
[Is] entitled to a sunmary judgnment unl ess the opposing party
cones forward with sone evidence which will change the result;
that is, evidence to generate an issue of material fact. It is
not sufficient for an opposing party nerely to assert that an
i ssue does exist." Turner Produce Conpany, Inc. v. Lake Shore
G owers Cooperative Association, 217 So. 2d 856, 861 (Fla. 4th
DCA 1969). Accord, Roberts v. Stokley, 388 So. 2d 1267 (Fla. 2d
DCA 1980); Perry v. Langstaff, 383 So. 2d 1104 (Fla. 5th DCA
1980) .

COPI ES FURNI SHED:
(Via Certified Mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Association
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7002 2030 0006 4479 5418)

Jon M Herskowitz, Esquire

The Herskowitz Law Firm

One Datran Center, Suite 1404

9100 Sout h Dadel and Boul evar d

Manm , Florida 33156

(Certified Mail No. 7002 2030 0006 4479 5425)

David W Bl ack, Esquire

Frank, Weinberg & Bl ack, P.L.

7805 Sout hwest Sixth Court

Plantation, Florida 33324

(Certified Mail No. 7002 2030 0006 4479 5432)

Ronald J. Bernstein, Esquire

St ephen P. Clark Center

111 Northwest 1st Street, Suite 2810

Mam , Florida 33128

(Certified Mail No. 7002 2030 0006 4479 5449)
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James D. DeChurch, Esquire

Fowl er, White, Burnett, P.A

Espirito Santo Pl aza, 14th Fl oor

1395 Brickell Avenue

Mam , Florida 33131-3302

(Certified Mail No. 7002 2030 0006 4479 5456)

Vi ctor Gonzal ez-Quintero, MD.

1611 Northwest 12th Avenue

Manm , Florida 33136

(Certified Mail No. 7002 2030 0006 4479 5463)

Jackson Menorial Hospital

University of M am

1611 Northwest 12th Avenue

Manm , Florida 33136

(Certified Mail No. 7002 2030 0006 4479 5470)

Charl ene W I | oughby, Director

Consuner Services Unit - Enforcement
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7002 0860 0000 9192 8079)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,

acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed wthin 30 days of
rendition of the order to be revi ewed.
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